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IN THE COURT  OF  ADDITIONAL  SESSIONS JUDGE 
SONITPUR :: TEZPUR

Sessions Case   No. 191 / 2009.

                         GR Case No. 878/2009

                         (under section 302 IPC) 

                           State of Assam

                                -   Versus  -

Sri Ajoy Boro,

Son of Sri Jadab Boro,
Resident of Tangla Panipota,
PS. Udalguri,
Dist.Udalguri, Assam ..........   Accused person.
  

        Present :    Smti M.R. Sharma,
                                             Addl. Sessions Judge,
                                             Sonitpur, Tezpur.

[ Committed by Mrs. F. Sultana,  Judicial Magistrate, Ist class, 

Tezpur ]

Appearance  :

For  the  State    :  Mr. H.P .Sedai,             
     Addl .Public Prosecutor. 

                                                   

For the accused           :   Mr  M. Baruah, Defence 

          Counsel.  

          Date of evidence  :    11-01-2011,22-06-11,

               17-02-12, 29-03-12 &

     17-07-12. 

           Date of  argument:   16 -01-2013,30-01-13 &

     02-03-13.

   Date of judgment  :   15-03-2013.
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                 J   U   D   G   M   E   N   T

1. The  relevant  fact  of  the  prosecution  case,  as 

unfolded  from  the  ejahar,  in  brief,  is  that  on  20-05-09 

informant  Sri  Sambra  Ujir  lodged  an  Ejahar   before 

Rakhashmari Police Out Post under  Dhekiajuli Police Station 

stating inter-alia that on 19-05-09 at about 4 p.m., afternoon, 

the accused  Ajoy  Boro killed his wife Nasani Boro and after 

hanging her deadbody inside the house left his house.  So, 

the  informant  prayed  before  police  for  taking  necessary 

action.  

2. After  receiving  the  aforesaid  ejahar,  the  I/C  of 

Rakshahmari Police Out Post made the GD Entry  and the 

ejahar  was  also  forwarded  to  Dhekiajuli  Police  Station  for 

registering a case. And on receipt of the ejahar, the O/C of 

Dhekiajuli  PS  registered the case bearing Dhekiajuli  Police 

Station  Case  No.  147/09.  Police  investigated  the  case. 

During the course of investigation, the Investigating Officer 

visited the place of occurrence, recorded the statements of 

the witnesses, held inquest over the deadbody, prepared the 

Inquest report and send the deadbody to the Kanaklata Civil 

Hospital,  Tezpur  for  post-mortem  examination.  Thereafter, 

the  Investigating  Officer  arrested  the  accused  person  and 

produced  him before  the  Court  to  record  his  confessional 

statement  u/s  164  Cr.P.C.,  And  after   completion  of 

investigation, the Investigating Officer submitted the Charge 

sheet against the accused u/s 302 of IPCof IPC. 

3. On  appearance  of  the  accused  person  Sri  Ajoy 

Boro  in  the  Court  of  learned  Magistrate,  copies  of  police 

paper  sent  as   per  provision  of  Section  173 Cr.P.C.,  were 

furnished to him and as the offence under  Section 302 of 
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Indian  Penal  Code was  exclusively  triable  by  the  Court  of 

Sessions, the case was committed to this Court for trial.   

4.  During  the process of trial, on appearance of the 

accused person in this Court and also on going through the 

documents  referred  to  in  Section  173 of  Cr.P.C.  and after 

hearing  the  learned  Additional  Public  Prosecutor  and  the 

learned  defence  counsel,  a  charge  under  Section  302  of 

Indian  Penal  Code  was  framed  against  the  accused  Ajoy 

Boro. The accused pleaded not guilty when the particulars of 

charge was read over and explained to nim and so, the case 

proceeded for further trial.    

5. To  bring  home  the  charge  framed  against  the 

accused person, the prosecution  examined as many as 11 

(eleven) witnesses in this case including the Medical Officer 

and the Investigating Officer  and exhibited the documents 

including the Post Mortem Report, Sketch map, confessional 

statement and Chargesheet. The  statement  of  the  accused 

person was  also  recorded  U/S  313  of  Cr.P.C. and the 

accused denied all the allegations, but refused to adduce any 

defence evidence. So, the case was fixed for argument. 

6. Learned  Additional  Public  Prosecutor  as  well  as 

the learned counsel for the accused made their  respective 

arguments.  I  have perused the entire  materials  on  record 

including the exhibits, made by the prosecution side during 

examination of the witnesses. 

7. The  learned  Additional  Public  Prosecutor  has 

argued  that  the  case  has  been  fully  proved  against  the 

accused person by the prosecution and the accused is liable 

to be punished and convicted u/s 302 of I.P.C. Controverting 

his  argument,  the  learned  defence  counsel  has  submitted 
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that the prosecution has failed to prove the case against the 

accused person beyond all reasonable doubt and therefore, 

the accused is entitled to acquittal on insufficient prosecution 

evidence.

8. Now, the Point  for  determination is   -

Whether on 19-05-09 at about 4.00 P.M. at No.

2  Bandauguri  under  Dhekiajuli  Police  Station, 

the  accused  Ajoy  Boro  committed  murder  by 

intentionally  causing  death  of  Smti  Nasani 

Boro, as alleged and is punishable u/s 302 of 

IPC ? 

    DISCUSSIONS, DECISION  AND  REASONS  THEREOF

9. To come to a decision as to the extent to which 

the prosecution has proved the case u/s 302 of IPC against 

the accused Ajoy Boro,  the evidence on record is required to 

be analysed, along with the exhibits.  

10. PW 1  is  Dr.  Pradip  Kumar  Kalita,  Sr.  Medical  & 

Health Officer of Kanaklata Civil  Hospital,  Tezpur, who had 

conducted the Post Mortem Examination on the deadbody of 

the deceased and found the following :

  A deadbody of an adult female of average built, 

dark complexion, hair black 15” long. Rigor mortis present. 

On external appearance:   One ligature mark 

high up around the neck and oblique, the site of the knot 

being  on  the  left  behind  the  left  ear.  There  is 

parchmentisation of furrow  with extra vacation of blood on 

dissection. Stomach contained semi digested food matter.

 More detailed description of  injury of  disease : 

Ligature mark, oblique and high up around the neck above 
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thyroid  cartilage  –  the  site  of  the knot   being  on  the left 

behind the left ear.

The  Medical  Officer  deposed  that  in  his 

opinion,the cause of death was due to asphyxia as a result of 

hanging.  

The Medical Officer further deposed that Ext. 1 is 

the Post-mortem report  where Ext.1(1) is his signature. 

This witness was not cross-examined by defence.

11.   PW 2 is  Sambra Ujir and he in his evidence stated 

that the accused is his son-in-law and the deceased is his 

daughter. About 2 years  back the incident occurred and the 

deceased  after  her  marriage  was  frequently  assaulted, 

beaten by the accused and dowry was  demanded by him 

from her and one occasion he had purchased a plot of land 

for  the  accused  also.  The  accused  was  a  labour  and 

frequently  in  the  evening  he  used  to  consume  wine  and 

assaulted  her.  On the  day  of  the  incident,  his  neighbours 

came and informed him that  the accused had caused the 

death of his daughter by hanging her and the accused also 

fled  away.  He  immediately  went  there  and  saw  that  his 

daughter hanging inside the room. Thereafter, he filed the 

ejahar and Ext.2 is the ejahar and Ext. 2(1) is his signature. 

Police  came  and  conducted  inquest.  Ext.3  is  the  inquest 

report and Ext. 3(1) is his signature. 

In  his  cross-examination,  he  says  that  he 

purchased  a  plot  of  land  for  the  deceased  and  the 

accused at Jangalbasti  and they have two children and 

they were residing in that plot of land for about 10 years. 

On  the  day  of  the  incident,  he  had  gone  to  Moinajuli 

market  and  after  coming  back  from  the  market  one 

Khagen Boro informed him that in the evening at about 

5 p.m. they had altercation and after that, the incident 
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occurred.  So,  at  about  5.30  p.m.  he  went  there  and  saw 

about  10/15  persons  in  the  compound.  At  that  time,  the 

victim,  his  daughter  Nasoni  Boro  was  kept  lying  on  the 

ground and the persons who had gathered there could not 

tell him how she had died. Immediately, he came from there 

bringing two children with him and his wife stayed there. He 

deposes in his evidence that he can not say how she had 

died but he has suspected that the accused had caused the 

death  by hanging  her.  He denied  the  allegations  that  the 

accused  did  not  assault  his  daughter  frequently  and  also 

denied that on the day of the incident, accused Ajoy Boro did 

not return home and hearing the seriousness of  his father 

had gone to see him from the market itself. It is also denied 

and stated that the the accused himself does not know how 

his wife had died.   He also denies the suggestion that he had 

filed a false case against the accused.      

12. PW  3  is  Sri  Subudh  Kr.  Doimari  @  Subhash 

Doimari and in his evidence before the court he states that at 

the time of the incident he was in the market and when he 

went home his wife told that some incident had occurred in 

the house of accused Ajoy and so, he went to the house of 

accused Ajoy and saw the wife of the accused hanging in a 

room. Many people had come there and some of the persons 

who gathered cut the rope by which she was hanging and 

brought her down. In the mean time, accused had already 

fled away. There was blood oozing out from the mouth of the 

deceased.  He also states  that  he knows the fact  that  the 

accused had always assaulted and beaten the deceased from 

time to time. 

In  his  cross-examination,  he  has  states  that  he 

and the accused are neighbours. On the day of the incident, 

he did not meet the accused, his wife and children in the 
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market prior to the incident. He also deposes that he did not 

see the actual act of hanging by the accused and whether 

she  had  hanged  herself  or  accused  had  committed  the 

offence  he  can  not  say.  He  also  deposes  in  his  cross-

examination that he was standing outside the room and he 

did not go inside the room. He denies the suggestion that at 

the time of the incident, the accused was not in his house. 

He  also  denies  the  suggestion  that  he  met  them  in  the 

market prior to the incident. He also denies the suggestion 

that the accused had gone to see his father directly from the 

market and did not return home.     

13. PW  4  is  one  Kalicharan  Basumatary  and  in  his 

evidence before the court he states that the accused belongs 

to his village and the deceased is the wife of the accused. On 

the day of the incident, he had come home from the market 

at about 2 p.m.  and at about 3 p.m.   seeing some crowds 

gathered in the house of the accused he went there and he 

came to know that the accused Ajoy had killed his wife and 

had kept her hanging in a room. He also deposes that it was 

a fact that prior to the incident, very frequently the accused 

used to assault his wife i.e. the deceased. 

In  his  cross-eamination,  he deposes that  he did 

not meet the accused and his wife in the market on the day 

of the incident. I did not enter the room where the deceased 

was kept hanging. He also states that he has no personal 

knowledge as to how and who had caused the death of the 

deceased. He also denies the suggestion that the accused 

had not committed the offence of murder on his wife Nasoni 

Boro.   

14. Next witness is PW 5 Smti Champa Doimari and 

she in her evidence states that the accused resides near her 
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house and on the day of the incident at about 5 p.m. he had 

gone with her cow to the field at that time she heard the 

crying sound of deceased’s son so she went to the house of 

the  deceased  and  saw that  she  was  kept  hanging  at  the 

ceiling of a room and there were many people who gathered 

there. Some of people of the village cut down the rope and 

brought her down. She also deposes that the accused Ajoy 

had committed the offence and thereafter he had fled away 

from the place. 

 

In her cross-eamination,  she states that she did 

not go to the market on that day and she went to the house 

of the accused on hearing the crying of the children of the 

deceased. She denies the suggestion that she has given the 

false  evidence  and  the   accused  had  not  committed  the 

offence of murder to his wife Nasoni Boro though she admits 

that she had not seen how and what time the accused had 

done it.    

15.  PW 6 Sri Biren Doimari gives a similar evidence 

and he deposes that at the time of the incident he had gone 

to the market and after coming at about 5 p.m. he came to 

know that the accused after killing his wife he fled away from 

the place. He went to the house of the deceased and saw a 

number of people gathered there. Prior to the incident the 

accused had always assaulted and tortured the deceased.  

 

In  his  cross-eamination,  he  says  that  how  the 

deceased had killed he did not see. About 15/16 persons had 

gathered there. He denies the suggestion that he did not tell 

before  the  police  that  after  commission  of  offence,  the 

accused had fled away. He was the witness to the inquest 

done by police. Ext. 3 is the inquest report and Ext. 3(3) is 

his signature.  
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16.  PW 7 is Sri Mebla Basumatary and he has also 

deposed similarly  stating that  he knows both  the accused 

and the deceased and on the day of the incident he had gone 

to  the  house  of  one  Mub  Basumatary  and  there  she  was 

informed that  deceased had died  by hanging.  So,  he was 

called there to cut down the rope. Immediately, he went to 

the house of the accused and cut the rope and brought her 

down. By the time she had died. He also deposes that  he did 

not see how the deceased died and whether she had hanged 

herself or the accused had done the incident. He also states 

that prior to the incident, the uncle and aunt of the deceased 

had come to their home. Many people gathered outside the 

room and he was called inside the room to cut the rope. At 

the time of cutting the rope, he did not use any tools or other 

object to get up and cut the rope. He could cut it standing on 

the floor itself.  Accused is his neighbour and always he had 

assualted and tortured the deceased on being intoxicated.

 

17.  PW 8 is Sri Khargeswar Boro and in his deposition 

he states that he is a witness of inquest which is Ext. 3 and 

Ext. 3(2) is his signagure.  

In his cross-eamination, he says that the inquest 

was prepared by police at the place of occurrence and the 

deadbody was also there. Thereafter, he was asked to sign. 

18. PW 9 is the Judicial Magistrate Ms. Fahana Sultana 

who  had  recorded   the  confessional  statement  of  the 

accused u/s 164 Cr.P.C. In her evidence she states that as 

per  order  of  the  Addl.Chief  Judicial  Magistrate,  Sonitpur, 

Tezpur to record the confessional statement of the accused, 

she asked the accused whether he was willing to make his 

confessional  statement.  As  the  accused  expressed  his 

willingness to  confess his  guilt,  she explained and warned 
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about  the  provisions  laid  down  in  section  164  Cr.P.C.  to 

accused and kept him under the custody of his office peon. 

She also states  that  on the same day at about  4.30  p.m. 

again she asked the accused about his voluntariness about 

the confession. When the accused expressed his willingness 

to confess his guilt, she recorded the confessional statement 

of accused Ajoy Boro. Ext. 5 is the confessional statement of 

accused  and  Ext.  5(1)  to  Ext.  5(7)  are  the  signatures  of 

accused Ajoy Boro.  Ext.  5(8)  and 5(10)  are her signatures 

and Ext. 5(9) is the certificate given by her. 

In  her  cross-examination,  the Judicial  Magistrate 

states that she had taken the confessional statement in the 

printed form as required and on asking the questions she 

had herself written the answers. Exhibit 5(1) to Exhibit 5(7) 

being the signatures of the accused were not taken by her 

but these were taken  by her Bench Assistant. She did not 

sign each of  the pages of  the confessional  form. She also 

deposes that on 21-05-2009 at about 11:30 a.m. the accused 

was produced for the first time before her and on the same 

day  at  about  5  p.m.  she  recorded  the  confessional 

statement. She had given time for reflection to the accused 

from 11:30 a.m. to 5 p.m. and during that period the accused 

was kept in her chamber. She denies the suggestion that the 

confessional statement was not recorded as per procedure of 

law and also denies the suggestion that since the window of 

her chamber was kept open, the confession was recorded on 

compulsion and the accused did not  give the confessional 

statement voluntarily.  

19.   PW 10 is the Investigating Officer. He has stated 

that  on  20-05-2009  he  was  th  Incharge  of  Rakhashmari 

Police Out Post under Dhekiajuli Police Station. On 19-05-09 

at about 7 p.m. one Ratul Ujir informed him over telephone 
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that his related sister Nasoni Boro had killed by his husband 

Ajoy  Boro  by  hanging.  After  receipt  of  the  telephonic 

information  he  made  GD  Entry  No.  298  dt.  19-05-07  and 

visited the place of occurrence and found the  deadbody of 

Nasoni Boro lying on the ground inside the house. He also 

states  that  he  prepared  the  sketch  map  of  the  place  of 

occurrence.  On  the  next  day,  i.e.  on  20-05-09  he   made 

inquest  on  the  deadbody  vide  Ext.  3  and  Ext.3(1)  is  his 

signature  and  sent  the  deadbody  for  post-mortem 

examination to Tezpur Civil Hospital vide deadbody challan. 

Ext. 7 is the deadbody challan and Ext.7(1) is his signature. 

He also states that Ext. 8 is the sketch map and Ext. 8(1) is 

his signagure. He deposes that initially he could not find the 

accused  as  he  was  absconding  and  residing  at  Tangla. 

Thereafter, the information given to O/C Tangla and also with 

his  help  he  arrested  the  accused  and  when  the  accused 

confessed before him that he had committed the offence, the 

prayer  for  confessional  statement  was  given to  the Court. 

Subsequently,  he  had  handed  over  the  case  diary  o  O/C 

Dhekiajuli Police Station.    

In his cross-examination, the I.O. says that when 

he reached the place of  occurrence and saw a number of 

persons there. He took the evidence of the presons present 

there and on the next day at about 8:45 a.m. again he went 

to the place of occurrence with his battalion party. Thereafter 

subsequent investigation was done by the O/C of Dhekiajuli 

Police Station.  

20.   The  next  witness  is  PW  11,  the  I.O   who  has 

submitted  the  chargesheet  on  the  evidence and materials 

collected by PW 10. He in his deposition before the Court has 

exhibited  Ext.9,  the  chargesheet  and  Ext.  9(1)  as  his 

signature. 
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In  his  cross-examination,  he  says  that  except 

collecting  the  post-mortem report  he did  not  conduct  any 

other part of the investigation. 

21. This all the evidence on record. Before discussing 

the  extent  to  which  the  prosecution  has  prove  the  case 

against the accused Ajoy Boro, it is required to see whether 

the confessional form recorded by the Judicial Magistrate, Ist 

class, Ms F. Sultana was proper and as per provisions of law. 

On going through the Ext. 5, the confessional statement, it is 

seen that the learned Judicial  Magistrate had recorded the 

answers to all  points that are mentioned in the prescribed 

form and  the  accused  was  produced  before  her  at  about 

11:30 a.m. and the confession was recorded at about 5 p.m. 

on the same day. During that period the accused was kept in 

her  official  chamber  and  the  evidence  adduced  so  far 

including the cross-examination of learned Judicial Magistrate 

has not brought forward any evidence to show that the said 

confessional statement (Ext. 5) was not in accordance with 

the procedure of law. The accused had also in the question, 

as to why he wanted to confess his guilt, had answered that 

as he was repenting for his deed he wanted to do so. He also 

stated that on the day of the incident i.e. on  19-05-09 there 

was altercation from the very morning with his wife Nasoni 

Boro and even in the afternoon after havin lunch his wife was 

abusing him with unparliamentary languae continuously. So, 

hearing her altercation with him he became agitated and out 

of anger he slapped twice to the deceased. Immediately, the 

deceased started to use more bad language and she also at 

that time started to kill his 2 ½ years old child. Instantly, he 

became angry very much and he lost his sense and caught 

hold of the deceased pushed her to the floor and with a rope 

tied her neck and pulled the rope tightly, subsequently she 

died. Thereafter he took the deadbody and tied her to the 
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roof  of  the  house.  After  that  act,  he  went  to  his  father’s 

house.  The  statement  was  recorded  by  the  Judicial 

Magistrate consuming 20 minutes and the accused Ajoy Boro 

has  given  a  certificate  that  he  had  made  the  confession 

without any pressure and it was voluntarily made and also 

was a true one.   

 

The  confessional  statement  so  recorded  shows 

that time from 11:30 a.m. to 5 p.m. was given to the accused 

for  reflection before recording the statement.  He was also 

kept in her chamber and in the cross-examination there is no 

evidence to show that th accused was forced to give such a 

confession. 

22. The accused in his statement u/s 313 Cr.P.C has 

stated that all the allegations against him were false but he 

admitted that he was arrested from Tangla as his father was 

ill on that day and he had gone to Tangla to see his father. 

He did mot commit the offence and how the deceased had 

died he can not say. The case has been filed against him out 

of  jealousy.  Though  the  evidence  pointed  out  to  all 

allegations  against  him  and  witnesses  have  corroborated 

each other, but there are no eye witnesses, the fact that he 

was arrested from Tangla has been corroborated by himself 

in  the  statement  u/s  313  Cr.P.C.  The  accused  in  his 

statement  u/s  313  Cr.P.C.  has  also  retracted  from  his 

confessional  statement  stating  that  on  recording  of  his 

statement  by  the  Judicial  Magistrate  he  was  told  by  the 

police to say so. He also stated that on that day he had done 

to see his father at Tongla and how his wife had died he can 

not say. All other questions put to him therein on recording 

of statement u/s 313 Cr.P.C were of total denied. 
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23. Before coming to a conclusion as to how far the 

prosecution has been able to prove the case against accused 

Ajoy Boro, Ext. 5, the form of confessional statement and Ext.

6,  the  ordersheet   showing  the  recording  of  statement  is 

scrutinized again. The ordersheet dt 21-05-09 (Ext.4) reflects 

that the accused Ajoy Boro was arrested by Tangla Police on 

20-05-09 and produced before the learned Addl.Chief Judicial 

Magistrate, Sonitpur, Tezpur by the police for recording his 

statement  u/s.  164  Cr.P.C  on  21-05-09  at  11:30  a.m. 

Thereafter,  the  learned  Addl.CJM  entrusted  Ms  F.  Sultana, 

Judicial Magistrate, Ist class to record the statement u/s. 164 

Cr.P.C. Thereafter, it is seen that at about 11:30 a.m. on the 

same  day  the  record  was  put  up  before  the  Judicial 

Magistrate, Ist class and the learned Judicial Magistrate after 

asking the accused whether he is willing to express his guilt 

and after explaining the provisions of section 164 sub-section 

2 of Cr.P.C to the accused, he was kept in the Court chamber 

under  the  custody  of  office  peon  Fajal  Ali  for  reflection. 

Thereafter, on the same day at about 4.30 p.m. the accused 

was again brought before the learned Judicial Magistrate and 

after  explaining  the provisions  of  section  164 Cr.P.C.  read 

with  section  281   of  Cr.P.C  by  the  learned  Judicial 

Magistrate,Ist  class,  to  the  accused,  his  statement  was 

recorded at 5 p.m. The said ordersheet has been exhibited as 

Ext.6.  Corresponding  to  this,  the  question  No.  (E)  of  the 

confessional  form  when  the  learned  Judicial  Magistrate,Ist 

class asked him at to how many hours the accused was with 

the police, he answered that it was about for 25 hours. This 

fact corroborates with the record and materials relating to 

arrest  of  accused  at  Tangla,  and  produced  before  the 

Magistrate on the next day of arrest at Tezpur. He has also 

stated  that  police  did  not  threaten  him.  It,  therefore, 

transpires that the accused on being brought on  that day at 

about 11:30 a.m. he was detained by the police for about 17 
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hours and in his statement U/s 313 Cr.P.C. he had stated that 

the police had asked him to confess. 

24.    The Hon’ble Supreme Court   in 1957 SC 637 in 

Sarwan  Singh  Vs.  State  of  Punjab  has  laid  down  the 

guidelines required for recording of confession. In the said 

Judgment, the Hon’ble Supreme Court has stated that prior 

to  recording  the  confessional  statement  u/s  164  Cr.P.C., 

minimum of  24 hours  should be given to  the accused for 

reflection. In the instant case, the statement was recorded 

on the same day after 5 ½ hours succeeding police custody 

of 25 hours. Judicial custody was not sufficiently given to the 

accused  for  reflection.  The  accused  had  stated  in  the 

statement u/s 164 Cr.P.C  that he had confessed on being 

directed by police can not be very easily brushed aside, as 

prior to that he was in police custody for 17 hours (seventeen 

hours). 

Our Hon’ble Supreme Court in 2010 (5) GLT 450 

in Deoraj Gowala and another Vs. State of Assam has 

stated  that  extra-judicial  confession  u/s.  164  Cr.P.C  after 

police  custody  is  not  reliable.  The  accused  was  obviously 

under pressure from police for 25 hours prior to recording 

the statement, it can not be expected that the accused was 

in a fit state of mind and sufficient reflection time was given 

to the accused. In another case law of  Kishore Chand Vs. 

State  of  Himachal  Pradesh  1990  Crl.L.J.2289, the 

Hon’ble  Apex  Court  has  decided  as  to  when  extra-judicial 

confession can be relied on for convicting an accused. The 

Hon’ble  Apex  Court  has  held  that  judicial  confession 

possesses high probative value force as it comes from the 

person who committed the crime, but the Hon’ble Supreme 

Court has also held that it is admissible in evidence provided, 

it is free from suspicion and falseness. In this context, the 

Court has to be satisfied that such extra-judicial  confession 
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is  a  voluntary one and does  not  appear  to  be a result  of 

inducement,  threat or promise as envisaged under section 

24  of  the  Evidence  Act.  Court  has  to  look  into  the 

surrounding circumstances and has to find out whether such 

confession  was  given  under  any  improper  consideration. 

Court  has  to  scrutinize  all  these  very  carefully  and  even 

scrutinize the time and place of making the confession in the 

actual  words  given  by  the  accused.  An  extra  Judicial 

confession should be voluntary, Court can rely upon it,  and 

has to be proved like any other fact. The value of confession 

depends upon veracity of the witness, to whom it was made 

and  also  the  circumstance  in  which  he  had  made  the 

statement. It is for this reason that a Judicial Magistrate must 

give all necessary warnings to the accused that it would be 

used as evidence against him. 

25.      In  this  instant  case,  the  confession  made  by 

accused Ajoy Boro was 5 hours after  police custody of  17 

hours. Sufficient time for reflection was not given and as per 

guidelines  of  the  Hon’ble  Supreme  Court  for  giving  a 

minimum  time  of  24  hours  judicial  custody  for  reflection 

which  is  preferable  considering  th  period  for  which  the 

accused was with the police. Though there is no provision in 

Section  164  Cr.P.C  and  elsewhere  there  should  be  an 

intervale  of  24  hours,  the  time  for  reflection  should  be 

allowed depending on the circumstances of it’s case. The fact 

that is to be seen and given utmost importance is that the 

mind of  the accused should be completely  free from fear, 

threat etc. In the instant case though the period has been 

stated to be of 25 hours, the case diary reveals that he was 

detained by Tongla police at 5 p.m. on 20-05-09 and the next 

day at about 11:30 a.m. he was produced before the Judicial 

Magistrate for recording confession. So, calculation the time 

comes to 17 hours and not 25 hours. So, in my opinion, since 
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the confession of the accused was made without sending him 

to Jail custody, the learned Judicial Magistrate had not given 

sufficient time to make the mind of the accused completely 

free  for  allowing  him  to  give  a  voluntary  statement.  The 

confessional statement, therefore, is not proper and can not 

be used against him in the instant case.         

26. Now,  it  is,  therefore,  required  to  see  what  the 

other witnesses have to say. There are no eye witness to this 

case.  The doctor  in  his  evidence during cross-examination 

stated  that  the cause of  death  was due to  asphyxia as  a 

result of hanging. His opinion is also that there was injury of 

a ligature mark, oblique and high up around the neck above 

thyroid  cartilage  –  the  site  of  the knot   being  on  the left 

behind  the  left  ear.  So,  the  doctor’s  evidence  shows  that 

there was a knot on the left side around the neck. At the 

same time,  the cause of  death  was due to  asphyxia as  a 

result of hanging. If she was strangulated by the rope as the 

accused has  stated  in  his  confessional  statement  and the 

cause of  death  according  to  the Medical  Officer  was  as  a 

result of asphyxia, the prosecution has not exhibited the rope 

in  which  she  was  hanged.  These  two  facts  created  a 

darkness  in  the  prosecution  and  there  is  serious  lapse  of 

investigation. All the witnesses have stated that on that day 

they had heard the crying of the children of the accused and 

the deceased, and when they came they saw the deceased 

was  hanging  on  the  ceiling  from  where  she  was  brought 

down  by one PW 7 Mabla Basumatary. He was called by the 

people  and  he  went  there  and  after  cutting  the  rope  he 

brought down the body of the deceased. The investigation is 

silent on why the rope was not seized, and the case diary 

does not reveal any explanation, and the benefit goes to the 

accused. PW 4 Kalicharan Basumary stated that he did not 
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meet the accused and his wife in the market on the day on 

which the incident occurred. 

All the witnesses have however stated that they 

heard frequent altercation between the accused and his wife 

on many occasions and the accused had also tortured his 

wife for dowry and as a consequence, PW 2, the father of the 

deceased Sambra Ujir had also stated that he had purchased 

a plot of land for them soon after the marriage. The ejahar 

was filed on suspicion. 

27. Since  there  is  no  eye  witness  and  only,  the 

circumstancial  evidence  is  to  be  considered,  it  is  also 

required  that  there  should  be  a  chain  of  circumstances 

leading to the commission of an offence by an accused. The 

evidence on record is contradictory regarding the facts that 

whether the accused had gone to the market on that day and 

had  returned  home  and  thereafter  had  committed  the 

incident and had fled away with the other facts coming on 

record that the accused had gone to see his father at Tongla 

from the market. There is also no evidence on record to show 

that any witness had seen the accused at the time of the 

incident going from his house to Tongla. When such chain of 

evidence  is  not  complete,  there  is  doubt  of  the  accused 

committing the offence. The Hon’ble Gauhati High Court in a 

division Bench Judgment in 2004 GLR 82 in Swapan Ch. 

Dey Vs. State of Tripura  has held that in a criminal trial 

great  care  must  be  taken  in  evaluating  circumstantial 

evidence. If there is evidence capable of two inferences, the 

one in favour of the accused must be accepted. The Hon’ble 

High Court has also held that the onus is on the prosecution 

to  prove  that  the  chain  is  complete  and  also  the 

circumstances relied upon must be found to have been fully 

established  and  all  facts  must  be  consistent  with  the 
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hypothesis  of  guilt.  As  discussed  earlier,  none  of  the 

witnesses have seen that the accused after committing the 

offence,  which  was  in  the  evening  had  left  the  place  after 

committing the act.   

28.   The learned counsel for the prosecution has stated 

that recovery of the accused from Tangla leads to the inference 

that he had committed the act and fled away. The prosecution 

has not explained the fact that the accused was seen going away 

from his house after the incident. So, there are two inferences 

and hence, it can not be held that the evidence has been proved 

against  the  accused  completing  the  chain  and  beyond 

reasonable  doubt.  The  theory  of  last  seen  together  of  the 

accused and the deceased has also not been explained by the 

prosecution side, and so the benefit of  doubt is given to the 

accused. 

29.   So, for the discussions made aforesaid, the accused 

Ajoy Boro is given the benefit of doubt, as the prosecution has 

not been able to prove the case against the accused beyond all 

reasonable doubt u/s 302 of IPC. 

Accused is thus found not guilty of the offence under 

Section 302 of IPC. Hence, he is acquitted and set at liberty. 

  

30. Judgment is given  under  my  hand  and  seal  of 

this  Court  on  this  15th March. 2013. 

 

                                                      (M.R. Sharma )
                             Addl. Sessions Judge ,
                              Sonitpur, Tezpur.

Dictated  and  corrected. 

       ( M. R. Sharma )
     Addl. Sessions Judge ,
      Sonitpur, Tezpur.                                            
                                         Typed by me.   

            (R. Hazarika)
  Steno.
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  A  P  P  E  N  D  I  X

Prosecution  witnesses:

P.W.1  - Dr. Pradip Kr. Kalita(MO),

P.W.2  - Sri Sambar Ujir,

P.W. 3 - Sri Subodh Doimari,

P.W. 4 - Sri Kalicharan Basumatary,

P.W. 5- Sri Biren Doimari,

P.W. 6- Sri Mebla Basumatary,

P.W. 7- Sri Khargeswar Boro.

P.W. 8 - Sri Khargeswar Boro.

P.W. 9- Mrs F. Sultana, Judicial Magistrate,

Ist class.

P.W. 10- Sri D. Kr. Borah, I.O.

 P.W. 11- Sri Boloram Borah, I.O.

Defence  witnesses       -              

      NIL

Prosecution  Exhibit

Ext.1   - Post mortem report.

Ext. 2  -    Ejahar.

Ext.3  -     Inquest report.

Ext.4- Ordersheet of GR NO. 878/09

Ext. 5  -    Confessional statement of accused.

Ext. 6  -    Order of the Judicial Magistrate.

Ext. 7 -     Deadbody challan.

Ext. 8- sketch map.

Defence  Exhibits          -       

      NIL                                                        

                                                              ( M.R. Sharma )
                                                      Addl. Sessions Judge ,
                                                           Sonitpur, Tezpur.


